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The SDS has taken as its theme this year, “Beyond Rights to Justice.”  I want to argue that this is the wrong move to make.  But why should I say that? Justice is a good thing, isn’t it?  

Justice has long been the purview of my discipline, namely political theory and moral philosophy; and although disability tends to be ignored by political theorists—something I am trying to change--a lot of attention has been paid to justice and disability by moral philosophers; like Peter Singer, for instance, a name most disability scholars are familiar with; but also more sympathetic moral philosophers like Elizabeth Anderson, Anita Silvers, and Jonathan Wolff.  

Indeed, when moral philosophers take up the question of disability, they generally do so exclusively with regard to questions of justice: allocation of resources to disabled people (either directly through accommodation and health care, or indirectly through scientific research); distribution of resources (which disabilities or illnesses should receive more research dollars, which less; how do we decide where to take resources from in order to pay for that research?); entitlement to resources (should a severely impaired infant be granted  the expensive medical care she needs to  keep her alive, or should those resources be allocated elsewhere?); and adequacy of resources (if we grant disability payments through Social Security, how much is enough?). Questions of responsibility sometimes arise in terms of determining just distribution and entitlement (is the person disabled because of irresponsible action, like driving a motorcycle without a helmet?), but justice is the primary theoretical concept that one encounters in this disciplinary framework.
 Indeed, justice is the central concern that moral philosophers have with disability, such that when one talks about disability, if one isn’t talking about justice, one is wasting one’s time. What else is disability about if not justice?  
There are several problems with taking justice as the focus for disability. The first is that focusing on justice buys into the philosophical approach to disability, which is locked into the medical model that seeks compensatory mechanisms for disability. The four topics I identified earlier—allocation, distribution, entitlement, and adequacy—are all worked out through a fundamentally medical model of the disabled individual as an individual with a medical problem. It accepts as given the limitations of the built environment, the biases against certain cognitive orientations, and imports certain assumptions into its evaluation of what justice requires that distorts the claims of the disabled. The most famous philosopher of justice, John Rawls, limits his understanding of disability to “accidents and illnesses,” with medical care being the appropriate response to “return the person to a cooperating state”. He thus from the start misunderstands the disability perspective, thereby mandating a response that is unreasonable. The notion that blindness or deafness or CP or post-polio syndrome or spinal cord damage is a supreme loss to the individual, a tragedy that the individual would want to overcome at all cost, constructs the notion of “the disabled” into a tragic figure, dependent, sick, weak, and unable to make any but the barest contributions to the collective social welfare. The terminology used to describe us—handicapped, crippled, disabled, impaired—presents imagery of loss, deprivation, tragedy, and subhumanity. Even Norman Daniels, who argues that justice requires a system of universal health care, treats disability not as a potentially valuable difference but as something that is a function of “bad luck.”
 And of course “resource constraints” feature importantly in the limits to how much health care one is entitled to—again suggesting a medical model rather than a social model of disability. The ways in which disabled people are thought about—that they must be very unhappy, that one would, oneself, prefer to die than to be blind, or paralyzed, or have MS—constructs policy decisions and daily treatment of the disabled in ways that seem profoundly wrong to us, but make eminent sense to moral philosophers.  
Consider, for instance, that the amount of resources required to “cure” paraplegia stemming from spinal cord injuries would be immense: this is what justifies our not doing it on the justice model. The argument from distributive justice, and particularly utilitarianism, always falls back on considerations such as the vast number of starving people who could be helped by the money that would otherwise be spent on curing a relatively small number of paraplegics.  It is indeed such thinking that leads philosophers like the utilitarian Singer—as well as Rawls, despite his rejection of utilitarianism—to rule out such expenditures as a matter of justice. The vast expenditure of resources to “cure” such medical problems is beyond the reasonable scope of a reasonably productive economy that addresses its citizens needs in an equitable manner—those needs being defined, of course, by the nondisabled. Accordingly, the supposed “claims” of disabled people can be curtailed or denied.

The problem with justice is a tacit underlying assumption that people get what they deserve, and that such assumptions shape our conclusions about just entitlements.  
Justice is inevitably tied up with the notion of “desert,” it has done so ever since Aristotle. For all of the work that has been done on justice in the past 50 years, nobody has been able to get away from that; it is part and parcel of the concept. The notion of entitlement simply based on being a living person does not cohere with justice; we are all equally entitled to justice, that is, but what justice entails depends on a notion of desert that ties to responsibility and individuality. 

Furthermore, the demand for justice replicates the able-bodied view of the disabled as “injured,” diminished, lacking, less; justice is always a remedy for injury; it claims to be forward looking, for a more just future, but it is inevitably backward looking, to redress past injury, and so it locks the justice seeker into Nietzsche’s ressentiment.  This is exactly what disability scholars and activist have been fighting against for the past quarter century.

One readily finds such ideas in “luck egalitarian” theories of justice, which maintain that we should not unduly benefit, nor unduly suffer, from good or bad luck. It derives from Rawls’s fundamental premise that we do not “deserve” the natural talents and abilities--or disabilities--with which we are born any more than we “deserve” the class, culture, and status in which our families are situated. Hence it is unjust for people to benefit or suffer from things that they are not responsible for.  This premise provides the launching point for a full-scale theory of justice that should readily accommodate the social as well as biological disadvantages in which certain physical states place us.  And it sounds tailor made for a disability perspective: if I am born with superior athletic ability in a popular sport such as basketball, the claims of justice mean that I am not “entitled” to the benefits I gain therefrom; if I earn millions of dollars from playing pro basketball, I must pay a higher percentage of my income in taxes for redistribution, for instance; or I may not charge excessive prices for tickets to my games, so that everyone can afford to attend who wishes to. The hard work required to develop my talent entitles me to earn more than the average person, perhaps, if the market supports it, but it does not entitle me to earn more than a scheme of rational redistribution requires.  Similarly, if I develop a disabling illness, justice requires that society help redistribute resources in such a way that I do not suffer unfairly; for instance, if I am unable to get a job because of my condition, society should pay for my subsistence and health care.  I shouldn’t suffer from having “bad luck.”
 

From a disability perspective, of course, the idea that my disability is “bad luck” rather than simply “who I am” is deeply problematic.  But going further, luck egalitarianism also maintains that if I can in some way be seen as responsible for my bad luck, such as engaging in risky behavior that resulted in my disability, society does not have an obligation of justice to help me out.  And this reveals another problem with justice thinking, for such arguments are inherently incoherent. Let’s consider the favorite example that philosophers like to offer of someone responsible for their disability: a motorcycle rider who chooses not to wear a helmet.  Before making such a decision, does the rider think “I like the feel of the wind in my hair, and if I get injured in an accident the state will pay for my care so it’s a win-win proposition for me”?  Of course not: at most he thinks the former, and dismisses the possibility of an accident, because like most nondisabled people he cannot imagine becoming disabled.  Or, again like many nondisabled people, perhaps he thinks “I’d rather be dead than disabled, and by not wearing my helmet, I get to enjoy my ride and decrease the chances of a permanent injury by increasing my risk of death.”  In the event that he unluckily has an accident, and (even more unluckily, in the luck egalitarian’s view) survives with a disabling injury, what is the state to do? The state does not condone assisted suicide, so the injured man’s preference for dying cannot be met.  Furthermore, what if, after getting over the initial shock of his accident, he adjusts to his new life and experiences the same levels of happiness that he experienced before?  Studies routinely show that disabled individuals have overall levels of happiness equal to the nondisabled.  So do we say “but you said you would rather be dead, and therefore we will continue to provide no resources so that your life is truly miserable and you’ll kill yourself”?
Such absurdities logically follow from the focus on justice.  And that is in part because what the motorcycle rider cared about in the first place was not justice at all, but freedom. And I maintain that that is what most disabled people care about. We ask for accommodation, not cure. We ask not that we be changed, but the built environment, and even more significantly, biased attitudes. As Elizabeth Anderson puts it in her critique of luck egalitarianism, disabled people “do not ask that they be compensated for the disability itself. Rather, they ask that the social disadvantages others impose on them for having the disability be removed.”
 She puts this as an issue of justice.  But I think instead that it is an issue of freedom. 
In fact, freedom is the animating question of justice, for claims of justice arise when certain individuals—or classes of individuals--are prevented from doing things they wish to do such as entering buildings, attending schools, accepting jobs, working, playing, living. What makes something unjust, in fact, entails the inhibition of people’s liberty in various ways, and theories of justice intend to compensate for, if not overcome, the unequal distribution of freedom that results from such inequalities of ability.   In fact, Rawls’s first principle of justice states  "Each person has an equal right to the most extensive scheme of equal basic liberties which is compatible with a similar scheme of liberties for all."
 Not an equal right to money, or resources, or power, but freedom. Money, resources, and power may be instruments for freedom, but freedom is the point of justice.
Focusing on freedom moves disability scholars away from the background ideal that shadows justice discussions of “fixing” disabilities, and instead focuses on the removal of barriers to the free access of persons with impairments to the public realm and public resources. Philosophy’s treatment of disability as a question of morality results in a general failure to understand its political nature.  This failure is what justifies the focus on justice rather than freedom, a failure that has broad ranging implications for disability scholars and activists in the strategies and arguments they develop for increasing access and “rights.”

When philosophers consider justice, put disability in terms of “the medical model,” and focus exclusively on questions of distributive justice, the kinds of expenditures required to deal with disability seem excessive to (mostly nondisabled) philosophers, just as philosophical thinking that has been done predominantly by men misunderstand, misconstrues, and misrepresents so many aspects of women’s lives. By contrast, looking at disability from the perspective of freedom makes “the social model” of disability much more logical: in the social model, disability is something that is not intrinsic to any given body, but is a function of that body’s location in a hostile built environment.  Hence, the person with CP in a wheelchair is not disabled by her CP, even less by her wheelchair, but by the lack of ramps and elevators; the disability is a social condition, not a biological one. As Anita Silvers, another notable philosopher, says, “disability [is] a state of society which disadvantages persons,” not “a state of bodies.”

What is called “accommodation,” the adaptation of the built environment to universal access, is all that many disabled individuals need in order to pursue basic life activities such as working, living in their homes, getting dressed, cooking in their kitchens, going on vacation.  Accommodation frees us to do these things, the basics of living.

Focusing on freedom rather than justice allows us to concentrate on what disabled people have been fighting for. Freedom is forward looking, for although it may respond to particular historical facts of enslavement or restriction, the Enlightenment ideal that humans are naturally free means that claims of freedom do not depend on past unfreedom. By contrast, justice by its nature cannot be conceived without past injury.  Freedom thus frees us from the conceptual and political baggage of the past and moves us into the future. That is where, I maintain, SDS should be.
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